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To: CN=David Powers/OU=R10/0O=USEPA/C=US@EPA[]

Cc: CN=David Croxton/OU=R10/0=USEPA/C=US@EPA;CN=Helen
Rueda/OU=R10/0=USEPA/C=US@EPA;allison.castellan@noaa.gov;CN=Ankur
Tohan/OU=R10/0=USEPA/C=US@EPA;CN=Tracy Chellis/lOU=R10/0=USEPA/C=US@EPA[]; N=Helen
Rueda/OU=R10/0=USEPA/C=US@EPA;allison.castellan@noaa.gov;CN=Ankur
Tohan/OU=R10/0=USEPA/C=US@EPA;CN=Tracy Chellis/lOU=R10/0=USEPA/C=US@EPA[];
llison.castellan@noaa.gov;CN=Ankur Tohan/OU=R10/0=USEPA/C=US@EPA;CN=Tracy
ChellisfOU=R10/0O=USEPA/C=US@EPA[]; N=Ankur Tohan/OU=R10/0O=USEPA/C=US@EPA;CN=Tracy
Chellis’fOU=R10/0O=USEPA/C=US@EPA[]; N=Tracy Chellis’fOU=R10/0=USEPA/C=US@EPA][]

Bcc: CN=Jayne Carlin/lOU=R10/0=USEPA/C=US]]

From: CN=Jayne Carlin/lOU=R10/0=USEPA/C=US

Sent: Wed 7/20/2011 11:56:53 PM

Subject: Re: REPLY to Question on Decisions Made Prior to Settlement on Whether OR DEQ Can
Develop 4b Demonstration Instead of Implementation-Ready TMDL Development to Address CZARA
Settlement Conditions

Hi Dave,
Thanks for your clarification on the discussions pertaining to 4b prior o the settlement agreement.
EPA's guidance on enforcability with respect to 4b is as follows:

EPA would like to reiterate that States have the opportunity to assign impaired waters to Category 4b
where controls sufficient to achieve water quality standards in a reasonable period of time are already in
place. Specifically, controls relied on for Category 4b demonstrations do not always need to occur
pursuant to binding legal authority. States may choose to rely on controls that have already been
implemented where there is sufficient certainty that implementation will continue until WQS are achieved
and will not be reversed. Because the controls are already in place and achieving progress, EPA may
consider such controls to be requirements even if their implementation did not occur pursuant to a
specific binding legal authority.

Tracy is our 4b lead so | cc'ed her in case you have questions.

See below for a review of 4b requirements (also contained in
http://water.epa.gov/lawsregs/lawsguidance/cwa/tmdl/2008_ir_memorandum.cfm )

EPA regulations recognize that alternative pollution control requirements may obviate the need for a
TMDL. Specifically, segments are not required to be included on the Section 303(d) list if "[o]ther pollution
control requirements (e.g., best management practices) required by local, State, or Federal authority" are
stringent enough to implement applicable water quality standards (WQS) (see 40 CFR 130.7(b)(1)) within
a reasonable period of time. These alternatives to TMDLs are commonly referred to as Category 4b
waters. Attachment 2 describes the information States should submit to EPA to support using this
provision as a basis for not including waters on the State’s Section 303(d) list. In addition, the Agency
may request that the State provide further information supporting any use of this provision in order to
demonstrate good cause not to include those segments on the list (40 CFR 130.7(b)(6)(iv)).

States should submit their Category 4b demonstrations with their Section 303(d) list or Integrated Report
submission and the demonstration should address the following six elements:

1. Identification of segment and statement of problem causing the impairment;

2. Description of pollution controls and how they will achieve water quality standards;
3. An estimate or projection of the time when WQS will be met;

4, Schedule for implementing pollution controls;

5. Monitoring plan to track effectiveness of poliution controls; and

6. Commitment to revise poliution controls, as necessary.

EPA will evaluate on a case-by-case basis a State’s decision to exclude certain segment/poliutant
combinations from the Section 303(d) list (i.e., Category 5) based on the Category 4b aiternative. EPA
acknowledges that the level of rigor necessary to support the State’s demonstration will vary depending
on the complexity of the impairments and corresponding implementation strategies. Hence, close and
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early coordination between each Region and State counterparts will promote development and timely review of Category 4b
demonstrations that successfully address each of the six elements listed above.

The attachment clarifies EPA’s expectation that States include information on what makes the controls required or why other
types of controls already in place may be sufficient (see Element #2). Also, for evaluating point and nonpoint source loadings that
when implemented will achieve WQS, the attachment clarifies EPA’s expectation that a linkage analysis (i.e., cause-and-effect
relationship between a water quality target and sources) be included in the Category 4b demonstration and that a loading capacity
may not always be needed (see Element #2).

EPA would like to reiterate that States have the opportunity to assign impaired waters to Category 4b where controls sufficient to
achieve water quality standards in a reasonable period of time are already in place. Specifically, controls relied on for Category 4b
demonstrations do not always need to occur pursuant o binding legal authority. States may choose to rely on controls that have
already been implemented where there is sufficient certainty that implementation will continue until WQS are achieved and will not
be reversed. Because the controls are already in place and achieving progress, EPA may consider such controls to be
requirements even if their implementation did not occur pursuant to a specific binding legal authority.

RECOMMENDED STRUCTURE FOR CATEGORY 4B DEMONSTRATIONS

States should submit their Category 4b demonstrations that address each of the six elements with their Section 303(d) list or
Integrated Report submission. In general, the State's 4b demonstration should be submitted as a stand-alone document. In
situations where data and information for a Category 4b demonstration are contained in existing documents developed under
separate programs (e.g., NPDES permit, Superfund Record of Decision), the State should summarize relevant information in the
Category 4b demonstration and reference the appropriate supporting documentation that provides that information. The
supporting documentation should be included as part of the State's administrative record supporting the Category 4b
determination.

1. Identification of Segment and Statement of Problem Causing Impairment

Segment Description

The demonstration should identify the impaired segment, including name, general location in the State, and State-specific location
identifier. Also, the segment should be identified/georeferenced using the National Hydrography Dataset (NHD). The assessment
information should be transmitted electronically through the Assessment Database (ADB).

Impairment and pollutant causing impairment

The demonstration should identify the applicable water quality standard(s) not supported for each segment and associated
poliutant causing the impairment.

Sources of pollutant causing impairment

The demonstration should include a description of the known and likely point, nonpoint, and background (upstream inputs)
sources of the pollutant causing the impairment, including the magnitude and locations of the sources. In cases where some
portion of the impairment may result from naturally occurring sources (natural background), the demonstration should include a
description of the naturally occurring sources of the pollutant to the impaired segment.

2. Description of Pollution Controls and How They Will Achieve Water Quality Standards

Water quality target

The demonstration should identify a numeric water quality target(s) - a quantitative value used {0 measure whether or not the
applicable water quality standard is attained. Generally, the pollutant of concern and the numeric water quality target are,
respectively, the chemical causing the impairment and the numeric criteria for that chemical contained in the water quality
standard. The demonstration should express the relationship between any necessary reduction of the pollutant of concern and the
attainment of the numeric water quality target.

Occasionally, the pollutant of concern is different from the pollutant that is the subject of the numeric water quality target (e.g.,
when the pollutant of concern is phosphorous and the numeric water quality target is expressed as dissolved oxygen (DO}
criteria). In such cases, the Category 4b demonstration should explain the linkage between the pollutant of concern and the
chosen numeric water quality target. In other cases, multiple indicators and associated numeric target values may be needed to
interpret an individual water quality standard (e.g., multiple fish habitat indicators to interpret acceptable sediment levels).

In cases where the impairment is based on non-attainment of a narrative (non-numeric) water quality criterion, the Category 4b
demonstration should identify one or more appropriate numeric water quality target levels that will be used to evaluate attainment
of the narrative water quality criteria. The Category 4b demonstration should also describe the basis for selecting the numeric
target levels.

Point and nonpoint source loadings that when implemented will achieve WQS

The demonstration should describe the cause-and-effect relationship between the water quality standard (and numeric water
quality target as discussed above) and the identified pollutant sources and, based on this linkage, identify what loadings are
acceptable to achieve the water quality standard. The cause-and-effect relationship may be used to determine the loading
capacity of the waterbody for the pollutant of concern. However, a loading capacity may not be relevant in all circumstances. For
example, a loading capacity would not be relevant in situations where the pollutant source will be completely removed. The
demonstration should identify the loading capacity of the segment for the applicable pollutant or describe why determination of the
loading capacity is not relevant to ensure that the controls are sufficient to meet applicable water quality standards.
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The demonstration should also contain or reference documentation supporting the analysis, including the basis for any
assumptions; a discussion of strengths and weaknesses in the analytical process; and results from any water quality modeling or
data analysis.

Controls that will achieve WQS

The demonstration should describe the controls already in place, or scheduled for implementation, that will result in reductions of
pollutant loadings to a level that achieves the numeric water quality standard. The demonstration should also describe the basis
upon which the State concludes that the controls will result in the necessary reductions.

Description of requirements under which poliution controls will be implemented

The demonstration should describe the basis for concluding that the poliution controls are requirements or why other types of
controls already in place may be sufficient, as discussed below.

As discussed in the 2006 IR guidance, EPA will consider a number of factors in evaluating whether a particular set of poliution
controls are in fact "requirements"” as specified in EPA’s regulations, including: (1) authority (local, State, Federal) under which the
controls are required and will be implemented with respect to sources contributing to the water quality impairment (examples may
include: self-executing State or local regulations, permits, and contracts and grant/funding agreements that require implementation
of necessary controls); (2) existing commitments made by the sources to implement the controls (including an analysis of the
amount of actual implementation that has already occurred); (3) availability of dedicated funding for the implementation of the
controls; and (4) other relevant factors as determined by EPA depending on case-specific circumstances.

Since the overriding objective of the 4b alternative is to promote implementation activities designed to achieve water quality
standards in a reasonable period of time, for all of the factors listed above, EPA will evaluate each 4b alternative on a case-by-
case basis, including in particular the existence of identifiable consequences for the failure to implement the proposed poliution
controls. Depending on the specific situation, "other pollution control requirements" may be requirements other than those based
on statutory or regulatory provisions, as long as some combination of the factors listed above are present and will lead to
achievement of WQS within a reasonable period of time. For example, established plans of government agencies that require
attainment of WQS within a reasonable period of time may qualify even when their components include incentive-based actions by
private parties. States may also choose to rely on controls that have already been implemented where there is sufficient certainty
that implementation will continue until WQS are achieved and will not be reversed. Because the controls are already in place and
achieving progress, EPA may consider such controls to be requirements even if their implementation did not occur pursuant to
binding legal authority.

3. Estimate or Projection of Time When WQS Will Be Met

EPA expects that segments impaired by a pollutant but not listed under Section 303(d) based on the implementation of existing
control requirements will attain WQS within a reasonable period of time. The demonstration should provide a time estimate by
which the controls will result in WQS attainment, including an explanation of the basis for the conclusion.

The demonstration should also describe why the time estimate for the controls to achieve WQS is reasonable. EPA will evaluate
on a case-specific basis whether the estimated time for WQS attainment is reasonable. What constitutes a "reasonable time" will
vary depending on factors such as the initial severity of the impairment, the cause of the impairment (e.g., point source
discharges, in place sediment fluxes, atmospheric deposition, nonpoint source runoff), riparian condition, channel condition, the
nature and behavior of the specific pollutant (e.g., conservative, reactive), the size and complexity of the segment (e.qg., a simple
first-order stream, a large thermally stratified lake, a density-stratified estuary, and tidally influenced coastal segment), the nature
of the control action, cost, public interest, efc.

4. Schedule for Implementing Pollution Controls

The demonstration should describe, as appropriate, the schedule by which the poliution controls will be implemented and/or which
controls are already in place.

5. Monitoring Plan to Track Effectiveness of Pollution Controls

The demonstration should include a description of, and schedule for, monitoring milestones to track effectiveness of the poliution
controls. The demonstration should describe water quality monitoring that will be performed to determine the combined
effectiveness of the pollution controls on ambient water quality. If additional monitoring will be conducted to evaluate the
effectiveness of individual pollution controls, EPA encourages States to include a description of these efforts as well. The
demonstration should identify how and when assessment results from the monitoring will be reported to the public and EPA.

6. Commitment to Revise Pollution Controls, as Necessary

The demonstration should provide a statement that the State commits to revising the pollution controls, as necessary, if progress
towards meeting water quality standards is not being shown. Also, the demonstration should identify how any changes to the
pollution controls, and any other element of the original demonstration, will be reported to the public and EPA.

Hope this helps!

Jayne Carlin, Watersheds Unit

US EPA, Region 10

1200 6th Ave, Suite 900 (OWW-134)
Seattle, WA 98101-3140

(206) 553-8512, (206) 553-0165 (fax)
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carlin.jayne@epa.gov

http://www.epa.gov/r10earth/imdl.htm

From: David Powers/R10/USEPA/US

To: Jayne Carlin/R10/USEPA/US@EPA, David Croxton/R10/USEPA/US@EPA, Helen Rueda/R10/USEPA/US@EPA

Cc: allison.castellan@noaa.gov, Ankur Tohan/R10/USEPA/US@EPA
Date: 07/20/2011 04:20 PM

Subject: Re: REPLY to Question on Decisions Made Prior to Settlement on Whether OR DEQ Can Develop 4b
Demonstration Instead of Implementation-Ready TMDL Development to Address CZARA Settlement Conditions

Ankur is younger and smarter than me so his recollection is probably accurate.

: Ex. 5 - Attorney Client

Ex. 5 - Attorney Client

Ex. 5 - Attorney Client

o

David Powers

Regional Manager for Forests and Rangelands
USEPA Region 10, 000

805 SW Broadway, Suite 500

Portland, OR 97205

503-326-5874

powers.david@epa.gov

From: Jayne Carlin/R10/USEPA/US

To: David Powers/R10/USEPA/US@EPA, allison.castellan@noaa.gov
Cc: Ankur Tohan/R10/USEPA/US@EPA

Date: 07/20/2011 03:06 PM

Subject: REPLY to Question on Decisions Made Prior to Settlement on Whether OR DEQ Can Develop 4b Demonstration
Instead of Implementation-Ready TMDL Development to Address CZARA Settlement Conditions

Allison and Dave,

Ex. 5 - Attorney Client
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Ex. 5 - Attorney Client

[§ ARKUT COITECY?
Regards,

Jayne Carlin, Watersheds Unit

US EPA, Region 10

1200 6th Ave, Suite 900 (OWW-134)
Seattle, WA 98101-3140

(206) 553-8512, (206) 553-0165 (fax)
carlin.jayne@epa.gov

http://www.epa.gov/r10earth/imdl.htm
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